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Employment Opportunity Commission, 493 U.S. 182, 189, 110 S.Ct. 577, 107
L.Ed.2d 571 (1990); see also Jaffee, 518 U.S. at 9. (“When we come to examine the
various claims of exemption, we start with the primary assumption that there is a
general duty to give what testimony one is capable of giving, and that any
exemptions which may exist are distinctly exceptional, being so many derogations
from a positive general rule.”); In re Zuniga, 714 F.2d 632, 638 (6th Cir.1983)
(quoting United States v. Nixon, 418 U.S. 683, 711, 94 S.Ct. 3090, 41 L.Ed.2d 1039
(1974), and recognizing that “ ‘exceptions to the demand for every man's evidence
are not lightly created nor expansively construed for they are in derogation of the
search for the truth’ ). At the same time, comity favors recognizing a state law
privilege, as a component of federal common law, to the extent that doing so will not
impose a substantial cost on federal policies. Memorial Hospital for McHenry
County v. Shadur, 664 F.2d 1058, 1061 (7th Cir.1981); Farley v. Farley, 952 F.Supp.
1232, 1237 (M.D.Tenn.1997) (“Principles of federalism and comity dictate that,
should a federal Court depart from a state law privilege in concluding that discovery
may proceed, some deference (and in certain cases a great deal of deference) must
be given to the state interests underlying the privilege.”).

Id. at 618.

The Defendants rely upon Farley v. Farley, 952 F.Supp.1232 (M.D. Tenn. 1997), wherein

the Honorable Thomas A. Wiseman, Jr. deemed Tenn. Code Ann §§ 37-1-409 and 37-1-612 to be

a cognizable privilege under Rule 501:

By the enactment of these statutes, the Tennessee General Assembly has asserted in no
uncertain terms that the reporting, systematic examination and prevention of child abuse is
of fundamental public importance.

* * *

This Court has little difficulty in concluding that T.C.A. §§ 37-1-409 and 37-1-612 establish
an evidentiary privilege that is entitled to deference under the principles of federalism and
comity that are an implicit component of Rule 501 [of the Federal Rules of Evidence]. The
confidentiality provisions at issue in this case have been construed by the Tennessee courts
to block discovery in civil actions and are clearly designed to protect the anonymity of
reporters, victims and perpetrators of child abuse. Taken together, these elements fulfill the
functional definition of an evidentiary privilege set forth above.

952. F. Supp. at 1238-39. Notwithstanding this conclusion, Judge Wiseman ordered production of
the reports with redactions: “The Court finds that redaction of identifying information is a proper

and sufficient means of furthering the public policy of Tennessee by protecting the anonymity of
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those who report child abuse.” Id at 1240.

As pertinent here, Judge Wiseman explained that his finding of privilege was not intended

to shield state regulators who are responsible for children’s welfare and may be liable to them.

[The statutes’] primary purpose is the protection of the privacy of those who
are not likely to be parties to a federal civil rights suit. . . . the confidentiality
of official records is generally guaranteed by statute to protect those who are
regulated by a state agency rather than the agency itself. Lewis v. Radcliff
Materials, Inc., 74 F.R.D. 102, 104 (E.D.La.1977). Accordingly, the agency
should not be permitted to use a privilege designed to ensure the welfare
of those it governs when it is in possession of relevant evidence and is the
target of a lawsuit. Id.

* * *

T.C.A. §§ 37-1-409 and 37-1-612. . . .. are clearly designed to protect the
anonymity of reporters, victims and perpetrators of child abuse. Taken
together, these elements fulfill the functional definition of an evidentiary
privilege set forth above.

Without full and fair disclosure of relevant proof, the public is likely to lose
confidence in the administration of justice by the federal courts. It is therefore
of paramount importance that litigants be accorded the authority to seek out
relevant evidence that they have been granted by the federal rules.

The confidentiality granted child abuse records under Tennessee law may
not be invoked as a shield with which to block scrutiny of governmental
practices. The federal courts have repeatedly held that the interest in ensuring
governmental compliance with federally-guaranteed civil rights is paramount
to the state interest in confidentiality, See e.g., ACLU of Mississippi, Inc. v.
Finch, 638 F.2d at 1336, 1343-44 (5th Cir.1981) ("The purpose of enacting §
1983 was to ensure an independent federal forum for adjudication of alleged
constitutional violations by state officials; ... there is a “special danger’ in
permitting state govermments to define the scope of their own privilege when
the misconduct of their agents is alleged.").

Id. at 1238, 1239, 1240 (emphasis added). Accord Puricelli v. Houston, 2000 U.S. Dist. LEXIS
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3517 (D. Pa.) (granting Plaintiffs' access to redacted versions of child abuse investigations contrary
to similar Pennsylvania statute). Farley clearly does not support the Defendants’ contention here,

as the Defendants’ liability to the class are plainly at issue here.

In Seales v. Macomb County, 226 F.R.D. 572 (E.D. Mich. 2005), the District Court rejected

a similar Michigan law on juvenile records as a cognizable federal privilege.

"Merely asserting that a state statute declares that the records in question are confidential does
not make out a sufficient claim that the records are privileged within the meaning of
Fed.R.Civ.P. 26(b)(1) and Fed R. Evid. 501." Martin v. Lamb, 122 F.R.D. 143, 146
{W.D.N.Y.1988). See also Nguyen Da Yen v. Kissinger, 528 F.2d 1194, 1205 (9th Cir.1975)
("The records are confidential but not privileged™). Given the absence of any express statutory
language or judicial interpretation creating an evidentiary privilege, this Court declines to
read one into the above confidentiality statutes.

Defendants, somewhat ironically, appear to invoke the state laws designed to protect
juveniles, to protect themselves from possible liability as a result of their alleged
mistreatment of wards. "'[There is a "special danger" in permitting state governments to
define the scope of their own privilege when the misconduct of their agents is alleged.'"
Pearson v. Miller, 211 F.3d 57,68 (3d Cir.2000), gquoting ACLU v. Finch, 638 F.2d 1336,
1344 (5th Cir.1981). See also Longenbach v. McGonigle, 750 F.Supp. 178, 180-81
(E.D.Pa.1990) ("Nor does it make any sense to allow the state, under whose color of
authonty officers have allegedly violated rights, to limit unilaterally the availability of
evidence."}

Id. at 576, 577.

For their assertions for an absolute privilege for the peer review information, the
Defendants rely upon decisions where the parties who sought the information about the peer
review process intended to use the identity of the person who provided the information to prove

their claims. Doe v. UNUM Life Ins. Co. of Am., 891 F. Supp. 607 (N.D. Ga. 1995) (insurance

company sought information about doctor’s drug problem to deny his coverage claim for benefits)

and Holland v. Muscatine Gen. Hosp., 971 E.Supp. 385 (5.D. lowa 1997) (plaintiff sought peer

175

Case 3:98-cv-00168 Document 1028-3  Filed 10/09/2007 Page 31 of 43



review records to prove her hostile work environment claim).

The Court adopts the rationale of Farley and the other similar decisions to conclude that in
this action, particularly with the Court’s prior findings of the Defendants’ repeated violations of
federal law, these Defendants cannot rely upon these state statutes as bars to discovery of this ESI
data from DMHDD or the DCS’s incident reporting data or the TNKids database. All of this data
contains highly relevant information on the Defendants’ violation of federal law and Plaintiffs’
federal constitutional rights. An appropriate protective order for discovery and trial can avoid

disclosures of the identities of the children, doctors and other protected persons.

As to the state criminal sanctions for disclosure of certain state data, the fact that another
sovereign’s laws have criminal sanctions to block disclosure of certain information does not
preclude a federal court from ordering disclosure of that information under federal discovery rules.

United States v. First National Bank of Chicago, 699 F.2d 341, 345 (7th Cir. 1983) (“The fact that

foreign law may subject a person to criminal sanctions in the foreign country if he produces certain
information does not automatically bar a domestic court from compelling production.”); In_re
Westinghouse Electric Corp. Uranium Contract Litigation, 563 F.2d 992, 997 (10th Cir. 1977) (“In
our view Societe holds that, though a local court has the power to order a party to produce foreign
documents despite the fact that such production may subject the party to criminal sanctions in the

foreign country...”)(interpreting Societe Internationale Pour Participations Industriefles et

Commerciales, S.A. v. Rogers, 357 U.S. 197 (1958)). These courts apply a balancing approach.

This Courts applies these authorities to the State’s laws, as an independent sovereign. Here,
the Defendants’ repeated violations of federal law, as found by Judge Nixon, present compelling
circumstances to justify disclosure. The Defendants have already produced the information covered

by some of these laws to others, including filing of some of this information in another action in this
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district without any threat of state prosecution. Any disclosure pursuant to a Court order should

render unrealistic any state prosecution.

As to the HIPPA statutes and regulations, it is noteworthy that on April 24, 2001, Judge
Knowles denied the Defendants” motion for a protective order, citing HIPPA and its regulations and
expressly ruled that “ to the extent that [the Defendants® motion] is based upon [42 U.8.C.] §290dd-
2, is hereby DENIED” because “[t]he information sought on behalf of the class members cannot
be considered ‘confidential’ with regard to the class members themselves (or their counsel).”
(Docket Entry No. 103, Order at pp.5-6). The Court adopts that ruling as the law of the case and
applies that ruling to 42 U.S.C. § 671(a)}(8). Moreover, 42 U.S.C. § 5106a(b)(2)(A)(V) permits
disclosures of children’s records to a “court, upon a finding that information in the record 1s
necessary for the determination of an issue before the court.” Federal law des not bar the ESI
production ordered by the Court. To the extent, some children are not class members, those
individuals are not numerous and those children’s and others’ names shall be redacted by the

Defendants, as in Farley.

8. Defendants’ Failures to Answer Discovery Requests and to
Comply with the January 14th Order
The next controversies involve: (1) the Defendants’ failures to obtain all designated
custodians’ answers to the Plaintiffs’ request for admissions (“RFA”), as authorized by the Court
on the issue of destruction of evidence, including the Defendants’ refusal to have the Governor
personally sign his response to his RFA; (2) the Defendants’ misleading answer to Plaintiffs’
Interrogatory 22; and (3) the Defendants’ failure to file their key custodians’ certifications required
by the January 14th Order to certify that ESI had not been removed from the key custodians’

computers. Issues 1 and 3 are related and will be addressed together.
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At the December 20, 2006 discovery hearing, Plaintiffs’ counsel raised the issue about the
loss or destruction of relevant evidence and the inadequacies in the Defendants’ responses to the
discovery requests on this issue. (Docket Entry No.786, Transcript at pp. 31-36). After reviewing
the requests, the Court directed Plaintiffs’ counsel to simplify the wording of the requests and send
the revised requests to all of the Defendants’ key custodians as designated by the Defendants. Id.
at pp. 38-39. The Court denied the Plaintiffs’ motion to compel on that point, but without prejudice

to renew.

Plaintiffs’ revised RFAs asked each custodian whether the search of his or her files had
included all private email accounts and computers, including removable drives and storage, where
the custodian had stored potentially responsive ESI. The RFAs sought assurances of the adequacy
and completeness of the State's document preservation and production. In particular, RFA No. 1
reads as follows: “Other than e-mail that was deleted or destroyed pursuant to the State's routine
document retention policy, are you aware of any paper documents or electronic records, stored in
any location, that were requested by the plaintiffs, and that were destroyed, deleted, thrown away,
or lost for any reason? (This includes e-mails that should have been archived but weren't, or that
were archived and then deleted)”. (Docket Entry No. 799-2 at p. 1). RFA No. 2 asked the

custodians:

When you searched for information and documents requested by the plaintiffs, did
you search all paper or electronic records in your possession or control (including
both state and private email accounts and computers, including removable drives
or storage) that potentially contained requested information or documents, and did
you provide to the State's lawyers all requested information or documents that you
found?

Id. (emphasis added). If the respondent answered "yes" to these RFAs, Plaintiffs’ Interrogatory

Nos. land 2 were propounded for follow-up discovery.
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Aside from Plaintiffs' RFAs, on January 14, 2007, this Court entered an Order based upon
Plaintiffs’ computer expert’s declaration on the need to be assured that ESI had not been removed
from the computers subject to the ESI search ordered by the Court. To do so, Plaintiffs’ expert
recommended certifications of nonremoval by each custodian. Given that removal of ESI could
clearly compromise the ESI production ordered by the Court, the January 14th Order directed that
"[t]he defendants shall file certifications of the key custodians as to whether any material has been
removed." {Docket Entry No. 789, Order at p. 3) (emphasis added). The Court’s Order cited the

pertinent paragraph from the Plaintiffs” expert’s declaration on this subject. Id.

The Defendants did not seek relief from the January 14th Order. Defendants insist that
their custodians answers to Plaintiffs’ RFAs are the same as any “certifications” required by the
January 14th Order. See, e.g., (Docket Entry No. 828, Exhibit 5, February 27, 2007 Letter of
Nicole Jo Moss at p.2) (noting that "these custodians have already been asked to sign and did in fact
submit RFA responses which covered this issue") (emphasis added). The January 14th Order
expressly referenced Thomas Tigh’s declaration (Docket Entry No. 785-2), about the need for
assurances that electronic documents had not been removed from the key custodians’ computers.
Tigh’s specific suggestion was: "The question should ask the same key custodians if they have
moved material from their local machine or the network to any nonattached media, such as CDs or
USB devices ... The answer to this question, disclosed with the answers to those in the proposed
Order, will provide the information required to determine if material was moved from the network

Clearly, the January 14th Order’s concern was whether ESI material was removed from
Defendants’ network’s computers, such as a compact disks or DVDs, not to the destruction or loss

of ESI. Plaintiffs' RFAs asked each custodian whether, he or she had "search{ed] all paper and
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electronic records in your possession or control (including both state and private email accounts and
computers, including removable drives or storage) that potentially contained requested information
or documents.” See Docket Entry No. 799-2 (Request for Admission No. 2) (emphasis added). A
gap remains between the RFAs and the January 14th Order because a search by a custodian of a
removable drive does not answer whether any ESI was actually removed. Accordingly, the
Defendants shall be compelled to have their 160 designated custodians to file certifications that ESI

has not been removed from their computers by them or anyone else.

Plaintiffs also note that Defense counsel could not attest to the accuracy or completeness of
all answers to their RFAs. (Docket Entry No. 799). At a February 13th meeting of the parties'
counsel, Defense counsel stated that the Defendants’ custodians’ answers had been filed without
personally asking the custodians the questions. (Docket Entry No. 828, Exhibit 4 thereto, Bonnyman
Letter Dated 02/23/07 at pp. 3-4 and Exhibit 5 thereto, Moss Letter Dated 02/27/07 at p. 2). The
Defendants concede that they did not ask the key custodians who are former employees because
defense counsel "has no authority or control over them to require them to submit a response”.

The Court agrees with the Plaintiffs that good faith required

(Docket Entry No. 907 at 61-62).
the Defendants at least to ask those former key individuals, as directed by the Court. The question
of authority or control would only arise if the former employees refused to answer. Courts have
held that former employees and agents of a party remain subject to discovery. See e.g., Alcan

Intern. Ltd. v. S.A. Day Mfg. Co. Inc., 176 F.R.D. 75, 79 (W.D.N.Y. 1996) (retired employee);

Boston Diagnostic Dev. Corp. Inc. v. Kollsman Mfg. Co. Div.of Sequa Corp., 123 F.R.D. 415,416

(D. Mass. 1989)(former agent). Absent a showing that a former employee refused to answer these
RFAs, the Defendants shall request their answers and undertake their best efforts to secure the

former custodians personal records or notify Plaintiffs’ counsel with the former employees’
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addresses and telephone numbers. The latter information will be subject to the protective order.

Next, the Defendants identified the Governor as a "key custodian” and Plaintiffs assert that
the Governor has had a crucial role in the formulation and implementation of policies on compliance
with the Consent Decree. Citing the Governor’s counsel’s affidavit, the Defendants responded
that Plaintiffs’ insistence upon the Governor’s personal signature to the RFAs "groundlessly
impugns the integrity and credibility of the State's and the Governor's legal counsel”. (Docket Entry
No. 907 at p. 62). In an October 27, 2006 declaration, Nicole Jo Moss, a defense counsel asserted

that she personally spoke with the Governor and other senior officials

... to ensure that they had searched their files and produced all responsive documents and to
ensure that they had been archiving (i.e. preserving) responsive documents since the last
production in 2004. My conversations reconfirmed what Plaintiffs had already been told, that
these individuals saved and produced all responsive documents either as part of the
production last May or the prior production in the Rosen matter. . . . each confirmed that
they have not been actively involved in matters directly related to EPSDT; nevertheless,
they have been archiving their responsive TennCare documents, but they do not recall
having received any documents related specifically to John B. or EPSDT.

(Docket Entry No. 717 at 95) (emphasis added). Plaintiffs cite the bold portion of Moss’s
declaration to contend that upon closer examination, Moss’s declaration never states that these
officials actually searched all of their relevant files for documents responsive to discovery requests,
only that they "do not recall" having "received" any responsive information. Plaintiffs deem the

omission significant on whether these officials sent any documents related specifically to John B.

or EPSDT. The ambiguity gives rise to Plaintiffs’ concerns that are legitimate.

The discovery standard is not whether a person has been actively involved, but rather
whether the person has knowledge of discoverable matters or at this point, whether the person’s
knowledge could lead to the discovery of relevant information. The Defendants do not cite any

legal authority to exclude the Governor from discovery and such exclusion runs counter to the
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Supreme Court’s principle that “there is a general duty to give what testimony one is capable of
giving, and that any exemptions which may exist are distinctly exceptional, being so many
derogations from a positive general rule.” Jaffee, 518 U.S. at 9. The Defendants’ counsel listed the
Govemor as a key custodian and have disclosed his statements albeit through his counsel. In any
event, as a matter of comity, the Court will give the Defendants the option of the Governor’s
personal signature or an inspection of the Governor’s computer by the Plaintiffs’ computer expert

or his designated expert, to assess if any removal of ESI has occurred.

The next controversy is Plaintiffs' contention that the Defendants deliberately provided a
misleading response to Interrogatory No. 22. “INTERROGATORY NO. 22 Wendy this is a tricky
one since the MCC’s would have files, but we have answered that this is unanswerable”. (Plaintiffs’
Exhibit 12d at p. 16). The disputed portion of Defendants’ actual response to Interrogatory No. 22
is as follows: "because the kinds of services identified are services for which FFP is not available
and/or are never medically necessary for children, obtaining claims information regarding possible
inappropriate payments by an MCC for these services is impossible." Id. at 108-09.

Neither “Wendy” nor the person communicating with her, testified about this statement to

127

provide some context to understand its meaning. The Sixth Circuit has stated: *“‘[E]vasive or

incomplete answers to proper interrogatories impede discovery.” Badalamenti v. Dunham’s Inc.,

118 F.R.D.437,439 (E.D. Mich. 1987)(citing Beil v. Automobile Club of Michigan, 80 F.R.D. 228,
232 (E.D. Mich. 1978) (misleading interrogatory answers tantamount to failure to answer

interrogatories).” See also Jackson v. Nissan Motor Corp. in USA, 888 F.2d 1391, 1989 WL

128639, No. 88-6132 at *2 (6th Cir.Oct. 30, 1989). The Defendants did call Tina Brill, an MCC
representative who testified that it might have been possible to run the searches referenced by

Plaintiffs' interrogatory by stating that "it depends if they came in as a claim and how they were
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coded and so forth. We certainly have all of our claims data. So to the extent they are specific
enough to be able to responsively show that, then, yes." (Docket Entry No. 988, June 25, 2007
Transcript at p. 31). In response to Plaintiffs' counsel’s question, Brill also testified"[i]f we had
anything responsive, we were told to provide it." Id. at 33. The Court found Brill difficult to
understand and the Defendants’ failure to call “Wendy” leads the Court to consider this response

incomplete.

At the end of the expert’s discussions at the April 11, 2007 conference, the Court requested
the Defendants' expert and the Plaintiffs’ expert to summarize any agreements that had been
reached (Docket Entry No. 872, Transcript at pp. 211-228). After those summaries, the Court
instructed that Antony, the Defendants’ computer expert, to prepare a written summary of the
experts’ agreement and to distribute that summary to all participants for comment and then file the
summary agreement with the Court. This filing was to reflect a “summary” of the agreements at the
April 11th conference. Antony, however, distributed the transcript of the conference to experts who

attended the conference.

The Defendants’ April 26, 2007 Notice of Filing, (Docket Entry No. 875) announced
meeting dates, but was not the written agreement that the Court requested at the end of the April
11th conference. When the Court entered an Order requiring the agreement to be filed, the
Defendants disputed the existence of any such Court directive. After another Order, citing the
pages of the transcript of the April 11th conference, Docket Entry No. 982, April 11, 2007
Transcript at p. 228, lines 10-17, the Defendants then responded that their prior Notice was that
agreement. The notice, however, reports on the follow-up meeting of the parties’ experts and the
MCCs’ technical and computer experts. (Docket Entry No. 875, at pp. 2 and 3-4). Antony testified

that he thought the information provided in the April 26, 2007 Notice of Filing satisfied the Court's
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instructions.

The Court concludes that the April 26th Notice does not comply with the Court’s
directive at the conclusion of the April [ 1th conference. The significant omission are the MCCs’
implementation of a litigation hold and the MCCs’ agreement on the request of Mr. Elkins of
Memphis Managed Care that the list of search terms and key custodians become finalized after the
Plaintiffs made revisions and suggestions. The Defendants’ Notice left the MCCs without
knowing the ‘final’ list to be used. The effect of the Notice is to ignore or set aside significant parts
of the experts’ agreements at the April 11th conference and those omissions were by defense

counsel, who prepared the Notice, not Antony.
III. REMEDIES

Plaintiffs’ renewed motion to compel was filed under Rule 37(a). (Docket Entry No. 826,

Renewed Motion to Compel at p.1). Fed. R. Civ.P. 37(a)(4) provides, in pertinent part:

(4) Expenses and Sanctions.

(A) If the motion is granted or if the disclosure or requested discovery is
provided after the motion was filed, the court shall, after affording an opportunity to

be heard, require the party or deponent whose conduct necessitated the motion or the
party or attorney advising such conduet or both of them to pay to the moving party
the reasonable expenses incurred in making the motion, including attorney’s fees
unless the court finds that the motion was filed without the movant’s first making a
good faith effort to obtain the disclosure or discovery without court action, or that
the opposing party’s nondisclosure response, or objection was substantially justified,
or that other circumstances make an award of expenses unjust,

(C) If the motion is granted in part and denied in part, the court may enter any
protective order authorized under Rule 26 (¢) and may, after affording an opportunity
to be heard, apportion the reasonable expenses incurred in relation to the motion
among the parties and persons in a just manner.
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The Court has granted the Plaintiffs’ motion with some modifications for some MCCs, but without

prejudice to renew their original ESI requests as to some MCCs.

Thus, the Court concludes that Plaintiffs have prevailed on their renewed motion to compel
and consideration of an award to Plaintiffs for their attorney fees and costs on this motion as well
as the production costs and attorney fees of the MCCs, is appropriate. The Defendants are given
eleven (11) days from the date of entry of the Order to file their position on whether the Court
should award Plaintiffs their attorney fees and costs for their work on this motion as well as the
production costs and attorney fees of the MCCs. These costs would be imposed for the Defendants’
breaches of their duty to preserve responsive information of its agencies, officers, employees and

its contractors with responsibilities under the Consent Decree in this action.

The Defendants insist that any remedies should not include sanctions because Plaintiffs’
renewed motion to compel was filed under Rule 37(a). Defendants assert that without notice and
for the “first time” during closing argument at the June, 2007 hearing, Plaintiffs’ counsel engaged
in a “classic bait and switch” by asking for sanctions for the Defendants’ spoliation of responsive
information. (Docket Entry No. 997, Defendants’ Supplemental Memorandum at pp. 1-2).
Actually, in their response to Plaintiffs’ renewed motion to compel prior to the June 2007 hearings,
Defendants contended that: “In short, Plaintiffs urge that the Defendants be punished now for the
alleged spoliation, by adverse rulings on five discovery issues, while postponing Plaintiffs’ proof
of the alleged spoliation until later.” (Docket Entry No. 907-1 at pp. 3-4) (empbhasis in the original).
By their own brief, the Defendants were well aware of this contention prior to the June 2007 hearing

and now complain when Plaintiffs met their evidentiary challenge.

The Court notes that the Defendants again ask the Court to sanction Plaintiffs’ counsel,
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upon its own motion, under Rule 11 for the Plaintiffs’ counsel’s assertions about the Defendants’
response to Interrogatory 22 and Plaintiffs’ counsel’s assertions about spoliation of evidence.
From the Court’s perspective, Plaintiffs’ counsel’s assertions and argument are well within the
proof and the realm of advocacy. With the Defendants’ raising this issue, if the Court were to
sanction upon its own motion, the Court would consider sanctions upon defense counsel who are
responsible for some questionable assertions and argument. As noted earlier, the Court’s
authority to sanction is not limited to Rule 37(b)(2), supra at p.114, n. 31. Aside from the
Defendants’ failure to preserve evidence, the Court will discuss certairi matters at a conference

with lead counsel for the parties and defense firms and the Attorney General of Tennessee.

The Court has shared Judge Nixon’s goal of attempting to focus this controversy to ensure
that the class gets the benefits owed to them under the Consent Decree that the Defendants agreed
to provide and that federal law requires. With these most recent discovery disputes , the Court has
come to share Judge Nixon’s view of the lead defense counsel, Cooper and Kirk, and their litigation

practices on an earlier discovery motion:

[Tlhe Court has attempted to steer this case away from the needless and
acrimonious litigation and focused on fashioning a solution that would increase
compliance with the Consent Decree and federal EPSDT requirements. This
constructive approach has been fueled by one goal: to provide the underserved
children of Tennessee the entire spectrum of medical benefits to which they are
entitled under federal law.

The State’s pending Discovery Motion attempts to push this goal to the wayside
and refocus the case on wholly unnecessary, time-consuming, costly, and highly
divisive litigation. | refuse to condone a path that will waste resources and time in
the face of the urgent need to improve healthcare for the children of Tennessee.

(Docket Entry No. 584, Memorandum and Order at p. 4). The Defendants’ responses to Plaintiffs’
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motions to compel raise the same concerns with this member of the Court.

In any event, the Court reserves the exercise of its authority to sanction until after the
actual ESI production and complete responses to the January 14th Order as well as a conference with

counsel for the parties.

For the above stated reasons, the Plaintiffs’ renewed motion to compel should be granted.

An appropriate Order is entered herewith.

ENTERED this the 9 day of October, 2007

S S Sy,

WILLIAM J. HAWES
Unites States District Judge
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