IB-C-00643 Memo 6/30/2003 Betty Boner Robert Barlow Comments from AIC
counsel on contract

draft.

1B-C-00644 Memo 71172002 Betty Boner Robert Barlow Comments from AIC
counsel on contract

draft.

IB-C-00645 Memo 6/30/2003 Betty Boner Robert Barlow Commenls from A/C
counsel on contract

drafi.

I1B-C-00646 Memo 6/21/2004 Betty Boner Robert Barlow Comments from A/C
counsel on.contract

draft.

1B-C-00647 Memo 6/30/2003 Betty Boner Robert Barlow Comments from AIC
counsel on coniract

draft.

JB-C-00648 Memo 6/17/2003 Betty Boner Robert Barlow Comments from A/C
counsel on contract

draft.

JB-C-00649 Memo 6/21/2004 Betty Boner Robert Barlow Comments from A/IC
counsel on contract

draft,

JB-C-00650 Memo 6/30/2003 Betty Boner Robert Barlow Comments from A/C
counsel onr contract

draft,

JB-C-00651 Memo 6/17/2003 Betty Boner Robert Barlow Comments from A/C
counsel on contract

draft,

IB-C-00652 Memo 6/21/2004 Betty Boner Robert Barlow Comments from AlC
counsel on contract

draft.

IB-C-00653 Memo 6/30/2003 Betty Boner Robert Barlow Comments from A/C
counsel on contract

draft,
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JB-C-00654 Memo 74172002 Betty Boner Robert Barlow Comments from AIC

counsel on contract

draft.

JB-C-00655 Memeo 6/30/2003 Betty Boner Robert Barlow Comments from A/C
counsel on contract
drafl,

IB-C-00656 Memo 6/21/2004 Betly Boner Robert Barlow Comments from A/C

counsel on contract

draft,

The Defendants’ privilege log (Docket Entry No. 941-3) is not the mode! of clarity as the
first sixteen pages list the documents and the next sixteen pages list the privileges. The Court does
not know the capacities of several of these persons, except for counsel of record and Mary Griffin
who was named as in-house counsel and Tam Gordon. (Docket Entry No. 720, Moss Declaration).
At the June 2007 conference, Defendants did not offer any proof on these privileges. In her prior
declaration, Moss cited counsel’s necessity to review documents prior to submission to the Court and
referred “substantive edits to the [SAR] report come from counsel”, Id. at p. 19. The SAR is a
technical document. See e.g., Docket Entry No. 728.

In their response to the Plaintiffs’ renewed motion to compel, the Defendants assert a
privilege based upon various state sfatutes. Plaintiffs * ESI requests include various health
information from different state agencies and the MCCs about children in the certified class. The
purpose of Plaintiffs’ requests for this data is to allow Dr. Ray, one of Plaintiffs’ expert to cross
reference or validate any failures revealed by her statistical analyses. This data is from principally
three state agencies. The Tennessee Department of Mental Health and Developmental Disabilities

("DMHDD) has a "Incident Reporting System” database that is utilized by the State's five Regional
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Mental Health Institutes (RMHIs) to record information on incidents affecting mental health patients
in these institutes. This database contains narrative descriptions of various incidents (such as
elopements, falls, injuries, assaults, or property destruction) relating to mental health patients,
including demographic information about the patient, the nature and circumstances of the incident
and any injury resulting therefrom, the names of witnesses to the incident, and medical and
management review of the incident.

Plaintiffs also seek the DCS Incident Reporting data to study the consequences of the lack
of available and appropriate health care to members of the Plaintiffs’ class. This DCS information
discloses the treatment needs of children in DCS custody and what medical and mental health
treatment the children are actually receiving. Dr. Ray will analyzed this data for children in DCS’s
custody to determine if all of a child's medical and mental health needs are being met while the
children are in state custody.

Plaintiffs also request the TNKids database that includes a child’s case manager’s narrative
case recordings about the child or any information the case manager deems appropriate. For
example, a narrative case recording might include a case manager’s summary of medical services
received by the child, visits of DCS Health Advocacy nurses describing health services the child is
receiving , and number and frequency of case management contacts with the child. A database
count of the records on April 10, 2007 showed that since January 1, 2004 there have been 5,377,286
case recordings. Since April 1, 2006 there have been 1,431,048. The TNKids system data can
range from a few paragraphs to several pages for each recording. A child in custody will typically
have multiple recorded entries. The sort of health services information that would be responsive to
Plaintiffs' requests are in any one of four narrative fields. These fields are labeled to record the

purpose, the content, the observation/assessment, and the plan. However, each field is a free form
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text field without any required format.

The Defendants contend that there is not any automated method to determine if these
records contain the health services information responsive to Plaintiffs’ requests. Some MCCs
contend that this information is already available to Dr. Ray and the Plaintiffs through other sources,
such as the State's Interchange database, DCS's monthly EPSDT reports, and the Face-To-Face
Contact reports, As to the readmission statistics on mental health issues for children, the Defendants
contend that Dr, Ray earlier stated that this information would not be useful because this data
cannot be converted to Excel as she had originally anticipated. (Docket Entry No. 907 at 35). The
Defendants also cite Dr. Ray’s April 6, 2007 email to Brent Antony in which she states: “Large
numbers of .pdf files do not suit Plaintiffs purposes very well.” Id. at Exhibit 1. The Court finds that
if Plaintiffs assert that they can access this data for their experts, the Defendants must provide the
data in its current or native format.

The Defendants also object to disclosure of incident reporting data because of privacy
protections under state and federal laws and related policy considerations. For example, Defendants
presented proof that if persons who report abuse of children, knew that their statements and identity
could be disclosed to others, then such persons would not report abuse. For these privilege concerns,
Plaintiffs agree to an appropriate protective order to protect the identities of any person reporting a
serious incident and assure the Court that they do not seek the information to identify particular
clinicians or physicians. The state and federal statutes cited by the Defendants will be addressed
infra.

The proof establishes that the Defendants already provide this information to a private
group, Tennessee Assistance Committee that monitors the Defendants’ TennCare program. Two

magistrate judges earlier ordered the defendants in this and a related action to produce these same
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materials. Moreover, the Defendants actually file this data regularly in another action in this Court.
Brian v_Sundquist, No. 3-00-0445 (M.D. Tenn). Docket Entry No. 219 at p. 14; Docket Entry No.
244 at p. 18; Docket Entry No. 245; Docket Entry No. 253 at p. 3 and Docket Entry No. 262). As
quoted supra at p.43, under the MCCs’ contracts that includes behavioral or mental health providers,
the MCCs and the State agreed to provide any information “pertaining to” a class member’s care
to a number of state and federal agencies.

Although there was testimony from some MCC witnesses that email has not been required
to be provided to the Defendants under their TennCare contracts, the Court deems controlling the
unequivocal language in the MCCs’ contracts to create a legal duty to provide any information
“pertaining to” a TennCare member to the state or other federal agencies upon their request.
(Plaintiffs” Exhibit 28). In these circumstances, the Court finds that the disclosure of email about
TennCare is appropriate information to disclose to class members’ counsel under a protective order
in recognition of the privacy interests of the affected individuals.

The MCCs also have privacy concerns arising under federal law, HIPPA, and their
contractual obligations with customers and providers under separate contracts, non-Medicaid
contracts and business as well as business in other states. Plaintiffs agreed to a filter in the ESI search
to exclude protected information involving other businesses and programs in other states. As to
HIPPA disclosures, Judge Knowles ruled earlier in this action that disclosure of class members’
protected information to class counsel, does not violate federal law. (Docket Entry No. 103, Order).
The MCCs have not shown that a properly tailored protective order would not adequately address
their concerns. If any such report or data is presented at an evidentiary hearing, the names of the
persons involved can be redacted.

Subject to the legal analysis of the privileges asserted, the Court finds that these collective
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facts establish the Plaintiffs’ need for transactional data and ESI, including policy statements,
drafts thereof and emails for several purposes to discover how the Defendants and the MCCs deliver
services to class members; to evaluate the Defendants’ purported compliance with the Consent
Decree; and to understand the measures the Defendants considered in remedying their past violations
found by the Court.
7. Defendants’ Failures to Answer Plaintiffs Requests for
Admissions and to Comply with the January 14th Order

Plaintiffs next contend the Defendants’ custodians' responses to Plaintiffs’ requests for
admissions (“RFAs”) on destruction of ESI were inadequate because "for nine former
employees...as well as the Governor, the State did not provide responses from the custodians
themselves." (Docket Entry No. 828-1 Plaintiffs' Renewed Motion To Compel at p. 16). Plaintiffs
also contend that the Defendants also did not comply with the January 14th Order requiring the
Defendants to file certifications with the Court that ESI had not been “removed” from the
Defendants’ designated custodians’ work station computers.

The first of Plaintiffs’ revised two RFAs asked key custodians if they were aware of any
documents, including ESI, that had been "destroyed, deleted, thrown away or lost for any reason”.
See e.g., Docket Entry No. 828-12 at p. 1. The second RFA asked custodians if they had searched
"all paper and electronic records in their possession or control (including both state and private email
accounts and computers, including removable drives or storage)." See Id. at p. 2 (emphasis added).
Two companion interrogatories sought information that had been destroyed or lost. If the person
answered "NO" to RFA No. 2, then Interrogatory No. 2, requested the identity of "any record, e-mail
account (including removable drives or storage) in your possession or control that you believe

potentially contained information or documents requested by the plaintiffs and that you did not
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search.” See Id. at p. 2 (emphasis added)

As for the "nine former employees" to whom Plaintiffs refer, Defendants explain that these
former employees no longer work for the State and that Defendants lack the authority or control
over theirresponses. The State officials who actually performed searches of former employees' files,
and participated in preparing the State's discovery responses on their behalf signed a Request for
Admission for each former employee. These signed assurances were offered to satisfy any concerns
Plaintiffs might have "to obtain assurances on completeness of discovery responses.” (Docket Entry
No. 743 at p. 3). Yet, three former employees who performed their own searches, left employment
before the Requests for Admission were served on the Defendants. In Plaintiffs’ view, the RFAs and
interrogatories were also intended to resolve gaps in the State’s paper production in May, 2006.

Plaintiffs argue that in the 318 pages of documents submitted on behalf of 166 custodians,
none provided the information required by the January 14th order. Plaintiffs cite correspondence
with Defendants’ counset and a February 13th meeting with defense counsel, at which Plaintifts'
counsel stated that neither the RFAs nor companion interrogatories had asked each custodian for
the information required in the Court January 14th Order. (Docket Entry No. 828, Exhibit 5
Bonnyman letter of February 5, 2007; Exhibit 4, Bonnyman letter of February 23, 2007). The
Defendants’ counsel responded that the custodians’ responses to Plaintiffs’ RFAs also answered
the question in the January 14th Order and refused to provide any further responses. (Docket Entry
No. 828, Exhibit 5: Moss letter of February 27, 2007). In a letter, defense counsel responded that
it would be too burdensome to comply with the January !4th Order:

...[W]ith respect to the issue of burdensomeness in sending yet another
survey/request to custodians asking them "whether any material has been removed,"
to be clear the State's burdensomeness objection is based both on the fact that these

custodians have already been asked to sign and did in fact submit RFA responses
which covered this issue, but in addition, because the Court's Order requiring a
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certification came after the custodians had already been surveyed about the

location of their My Documents or equivalent folders. It is our strong belief that

yet another survey will be confusing and will prompt numerous questions and

concerns and will further task the resources of the State's IT personnel who

have already expended hundreds of hours already in attempting to respond to

the Plaintiffs' overly broad discovery requests.

Id. (emphasis added)

The Court finds that the Defendants’ custodians’ RFA answers do not comply with the
January 14th Order that required certifications on whether any ESI had been “removed” from any
storage media. Plaintiffs’ RFAs asked only if “removable” files had been “searched”. The
January 14th Order addressed actual removal of ESI by anyone. The Defendants’ custodians” RFA
replies are not responsive to that issue. The Defendants did not seek reliefin the January 14th Order
nor ask the Court to treat the Defendants’ custodians’ RFA responses as satisfying the Order.
Defense counsel elected to nullify the Court’s Order. The Court finds the Defense counsel’s
position reflects yet another instance of the Defendants’ disrespect and disregard for Court’s Orders
in this action.

The sole remaining factual dispute involves the Governor’s failure to sign a copy of his
responses to Interrogatories and Requests for Admission, that were signed by Steve Elkins, his legal
counsel. See Docket Entry No. 799. Defendants argue that Plaintiffs' insistence on a personal
assurance from the Governor is groundless, impugns the integrity and intolerably intrudes upon the
prerogatives of the State's Chief Executive, as well as impugning the credibility of the Governor's
legal counsel. The Defendants designated the Governor as a key custodian and emails were set to
the Governor who also attended a meeting on this action. The Defendants’ counsel has disclosed

the Governor’s response. Whether to compel the Governor’s personal signature is discussed infra.

At the April 11, 2007 “experts only” conference , there were two occasions on which the
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Court inquired of the experts’ progress and at such times, the Court received reports on their
agreements in the presence of their counsel. At the conclusion of the hearing, the Court then directed
Brent Antony, the Defendants’ expert, to prepare a written “summary” of those agreements and
circulate that document to all experts at the conference for comment and thereafter, to file the
summary agreement with the Court. Counsel for the parties were present when the experts gave

their reports and when the Court gave its directive to Antony. From the Court’s review of the

transcript of that conference, the experts gave two reports of their agreements, as follows:

MR. TIGH:

THE COURT:

MR. TIGH:

THE COURT:

MR. TIGH:

Case 3:98-cv-00168

[First Report]

Your Honor, this is Tom Tigh. We have spent -- shall we
review the morning as well?

Well, it's really more of a report on how much longer you

think you might need to complete your discussions.

We finished the discussions on the transactional data. We
have a plan to move forward that provides a two week
delivery schedule for the analysis of plaintiff's -- of the
MCCs data, and a schedule for when they can provide
that data to the State for distribution to the plaintiffs.

That's the transaction data?

That's the transactional data. That was finished before tunch.
Since one o'clock, we've been reviewing the ESI, which is
proving to be a little bit more difficult to get our hands
around.

We have identified the fact that all of the MCCs currently
have a litigation hold in place. In many cases, that
litigation hold was put into place in December or January
of 2007, December of 2006 or January of 2007. And that
data back to 2004 is not available. All of the MCCs have
in place or will have in place a preservation system so that
no data from the point when they put their litigation hold
into place forward will be eliminated from their systems.

The point that we were just about to cover was how we can
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reduce the search terms to something that would be suitable -
for each of the systems.

The largest or the most feedback comes from the fact that
there may very well be a significant number of documents
that have to be reviewed, even after the search terms are
applied, in order to determine what has to be produced.

THE COURT: For the State? The State experts?

MR. ANTONY: Yes, Your Honor. As reported, following the morning
session, with respect to both the transaction systems and
the searching of electronic data, the parties were largely
in agreement as relates to the State, and so the bulk of the
focus has been on the contractors.

The process after lunch has been somewhat more tedious.
We've made it through a discussion of really preservation and
collection of material, and not so much into the search
protocol.

I would like to sort of clarify or at least at add my
perspective on two points. We did address the issue of the
litigation hold and the preservation techniques that the plans
are implementing. Mr. Tigh noted that that data was not
available back to 2004,

I would say actually what I understood from the plans is
that, on the identification on key custodians, they have
implemented systematic merits to ensure that data is not
deleted for the key custodians, And that prior to that, data
may not be available back to 2004, but on the other hand
may, depending on the procedures that they have
implemented on the staff level.

I will note that there was -- the point of discussion around the
retention of data and sort of following on a comment by Mr.,
Tigh, around the practicality of implementing measures that
would require attention of all information coming into or out
of an e-mail system, or whether the litigation hold and
preservation requirements speak to reasonable system
measures to retain data and procedures to retain responsive
information without requiring some of these plans that are
large and national in nature, require any and every e-mail that
comes in and out of their system to be retained, whether it's
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