In several paragraphs, under the heading, “Monitoring and Enforcement of MCO and DCS
Compliance,” the Consent Decree has the following paragraphs requiring the Defendants and
the MCCs to track and report the medical screening and services to individual class members:

91. Upon request, the evaluators shall be afforded access to such records
(including electronic data files) or persons as necessary to fulfill the
responsibilities imposed by this order. Each party shall have access to
information and materials obtained by the evaluators; however, except for
information which originated with the parties' counsel, the evaluators may withhold
the source of any information they have received. The evaluators may communicate
ex parte with the parties, their agents or counsel; upon request, the evaluators shall
disclose to the opposing party the general substance of such communications. The
evaluators shall otherwise treat all records as confidential.

* %k

94. Within 180 days, the Defendants shall require their contractors to achieve
and maintain the capability of tracking each child in the plaintiff class, for
purposes of monitoring that child's receipt of the required screening, diagnosis
and treatment. The tracking system shall have the capacity of generating an
immediate report on the child's EPSDT status, reflecting all encounters
reported to the contractor more than 60 days prior to the date of the report.

95.  Within 150 days, DCS shall achieve and maintain a tracking system as
reflected above. The tracking system shall have the capacity to generate a
report on the child's EPSDT screening status and shall reflect all screens
received by the child more that 30 days prior to the report. DCS shall establish
a procedure for notification of TennCare if a DCS case manager suspects that action
or inaction by an MCO in performing its duties under the TennCare contract has
caused a child to inappropriately enter DCS custody. TennCare shall receive such
notification as part of its complaint processes and take whatever action is
appropriate. DCS shall include this procedure as part of its departmental training.

97. The state shall compile, in a standardized electronic format capable of
supporting flexible, customized analysis and reporting, data on all pertinent
provider encounters which involve children, and which are covered by the
TennCare program.

98. The state shall conduct ongoing audits for the purpose of authenticating
such encounter data. In order to ensue the integrity of the audit reports, such audits
shall be conducted by qualified personnel and shall meet generally accepted
standards regarding sample size and selection.
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(Docket Entry No. 12, Consent Decree at {f 91, 94, 95, 97 and 98) (emphasis added). In addition,
the Consent Decree created a "process for monitoring and reporting [by the Defendants] their
compliance with the requirements of this order.” _Id. at 4 96. For these tracking and monitoring
systems, the Consent Decree sets a semiannual reporting requirement for the Defendants, 1d. at ¥
104.

Another provision of the Consent Decree also grants Plaintiffs’ counsel a right of access to
this data on monitoring and tracking compliance through the Defendants. Upon Plaintiffs’
counsel’s request, the Defendants agreed to produce this data to Plaintiffs’ counsel.

Upon 30 days prior notice to TennCare, plaintiff's counsel shall have access
during normal business hours to any public records relating to the state's
compliance with the terms of this order, or to the monitoring, auditing or
testing of such compliance. Subject to any applicable federal laws limiting the
authority of a court to grant access to such records, plaintiffs’ counsel shall have
access to the records of members of the plaintiff class. All information related to
plaintiff class members provided to plaintiffs' counsel shall be considered to be
confidential and shall not be used for functions other than those directly related to
compliance with this order. All such records shall be obtained, if necessary, and
provided to plaintiffs’ counsel through TennCare, rather than through
individual MCOs.

1d. at q 105. (emphasis added).

The Defendants’ and MCCs® contracts contain the following provisions on the
Defendants’ and other governmental agencies’ access to any MCC’s information about any
TennCare enrollee:

The CONTRACTOR shall insure within its own organization and pursuant
to any agreement the CONTRACTOR may have with any other providers of service,
including, but not limited to providers, subcontractors or any person or entity
receiving monies directly or indirectly by or though (sic) TennCare, the
TENNCARE representatives and authorized federal, state, and Comptroller
personnel including but not limited to TENNCARE, the Office of Inspector
General (OIG), the Medicaid Fraud Control Unit (MFCU), the Department of
Health and Human Services, Office of Inspector General (HHS OIG) and the
Department of Justice (DOJ) and any other duly authorized state or federal
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agency shall have immediate and complete access to all records pertaining to the
medical care and services provided to TennCare enrollees.

(Plaintiffs’ Exhibit 28) (emphasis added).
2. The Lack of Preservation of Relevant Records
From the Court’s perspective, the core of this ESI discovery controversy is the absence of
any effective attempt by the Defendants to preserve and segregate relevant ESI, since the filing of
this action in 1998. Despite the entry of the Consent Decree in 1998, the proof is that only in
March, 2004, did the Defendants prepare a litigation hold memorandum for its employees and
MCCs in the TennCare program. This March 17, 2004 memorandum, prepared by then counsel
for the Governor and a member of the State Attorney General’s office, sets forth a detailed process
for the retention, segregation and preservation of documents on this and other TennCare actions.*
The March 17th memorandum referred to this action by name and stated that it was
"critical that we take every reasonable step now to preserve the information, documents, and/or data
produced or received by the work teams, whether in hard copy or electronic form." (Plaintiffs’

Exhibit 24A).”® This memorandum refers to a variety of electronic records to be preserved,

*’The March 17, 2004 memorandum or litigation hold appears to represent a shift in the
Defendants’ focus to a litigation strategy to seek relief from the Consent Decree on its Medicaid
programs in this and related actions. The Defendants’ proof is that this shift was because the
Governor wanted relief from the Consent Decrees. Another manifestation of this policy shift,
beyond the March 17, 2004 litigation hold memorandum, was the retention of new counsel
shortly thereafter. (Docket Entry No. 383, 385).

¥ At one point, Defense counsel asserted that their duty was only to issue the litigation
hold, not to ensure that it was implemented. (Docket Entry No. 828, Exhibits 9, Moss Letter to
Bonnyman at p. 2 (“T did suggest that the State does not have an obligation to preserve all
documents simply because a consent decree is in place, but my comment was merely directed to
the issue of whether the State had an obligation to do more than instruct state officials to
preserve documents relevant to this litigation, which the State has done.”)). There is not any
documentary evidence of a litigation hold issued by current private counsel. Plaintiffs note that
current lead counsel describes his firm as well experienced in *“cases [that] were paper intensive,
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including such information from “outside sources™:

[The material that must be preserved] includes, but is not limited to: (1) email and
other electronic communications; (2) word processing documents, including
drafts of documents; (3) spreadsheets; (4) databases; (5) power point
presentations; and (6) personal notes. The material to be preserved also includes
any information or data received by a work team from outside sources.

(Docket Entry No. 828, Exhibit 20 thereto).

In summary, this memorandum constituted a "litigation hold" for the preservation of all
potentially responsive materials as well as the collection and review of such materials by
designated records custodians. Provisions for contemporaneous designation and segregation of
privileged materials communications are included, as this memorandum described in some detail:

An initial step that needs to be implemented immediately is the appointment of
a records custodian for each work group, who will be responsible for
maintaining and preserving all data received and produced by each work
group. In order to assist these individuals in this task, it is imperative that they
receive copies of all documents, including drafts, and other materials and that
they be included in all communications , including electronic. Further, any
materials that are privileged either as attorney client communication or as
attorney-work product should be designated as such, so that the record
custodians can segregate out those materials to preserve their confidentiality...

Limit written documents, especially the distribution of written documents ... Mark
all draft materials “Working Drafts”: Keep in mind that any written document
could be deemed a “public record” and publicly distributed.

* &

*

Preservation of all records pertaining to TennCare Reform is of the highest
priority. This includes all electronic documents(email, memo[] (etc).

* ok

To preserve documents as efficiently as possible: All e-mails and attachments
should be cc to: AG_TennCare Team.

involving literally millions of documents, which we were able to index store, and search
electronically.” (Plaintiffs’ Exhibit No. 35 at p. 2).
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All email and attachments should be cc to: The F&A team Representative
(“records custodian™)

All future documents and email should be saved immediately to the server or
as email archive or filed if “*hard copy” only.

Should any employee involved in this effort leave state service, their hard drive
should be imaged and retained.

Plaintiffs’ Exhibit Nos. 24-F and 24-G. (emphasis added). Notwithstanding these documents, the
TennCare Team mailbox was not made available by December 2, 2004, and there remained a “need
to establish a policy of centralized retention of all electronic documents, (emails, files, reports,
presentations, etc.), for returning to Medicaid.” Plaintiffs’ Exhibit 24-B.

The extent, if any, of the actual distribution of this Memorandum is unclear as the
Defendants did not offer any proof on this issue. The Defendants did not present any proof from
the working group’s designated records custodians whose positions were identified in the March
17th Memorandum to collect all ESI from their groups so as to implement the meﬁorandum. At
the November 6, 2006 hearing, defense counsel stated that privileged documents. had not been
reviewed nor segregated for the Plaintiffs’ ESI discovery requests until beginning in December

2006 or January 2007.

The State is not equipped today to be able to do this sort of electronic production.
It doesn’t have the in-house capabilities to do it. Mr. Antony’s declaration that we
filed with our responses to their motion to compel details the very convoluted and
complicated process that we would try to come up with, which would require State
officials to try to forward all of their e-mails and electronic documents to a separate
e-mail account, then have attorneys to on that account and try to review each one,
and then forward it either to a non-responsive e-mail box or a privileged email box.

We’re talking a tremendous amount of time and expense, both that attorneys’ time
certainly in the review, but we’re talking time that the State officials are going to
have to take time away from their normal obligations to send literally thousands and
thousands of e-mails.
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